the leading principle of the whole research. 4 Although this may be correct, one would have expected this point to be dealt with in greater detail. As we shall see later, part two of the study concentrates solely on the problem of judicial protection against invalid legal norms of EC law. s From the constitutional law perspective, the question arising here is whether or not direct actions against abstract, general norms are a legal requirement. The standpoint of most Member States' constitutional courts,6 as well as, the European Court of Human Rights (Eur. Court H.R.),? is that direct judicial protection must be afforded only against legal acts of the executive, not those of the legislator. Boeker leaves this aside arguing that the ECJ has not distinguished between the two categories. S At a later stage of his inquiry, however, (and, one must add, in a different context,) he proposes to differentiate by the criterion of" democratic legitimacy." According to this concept, acts emanating from the co-decision procedure (Art. 251 EC) shall be deemed equivalent to "legislative acts" because of the involvement of the European Parliament (EP). Whereas, legal norms created by the Commission are regarded as being non-legislative in nature. 9 for annulment under Art. 230 (4) EC is restricted in two respects. First, it can be directed, in principle, only against a decision, and second, the capacity to bring legal proceedings (Klagebefugnis) presupposes that the decision "is of direct and individual concern" to the claimant. Regarding the first aspect, the author demonstrates that the ECJ is more genetous nowadays by allowing actions for annulment also against directives. 14 However, regarding the second aspect, the ECJ in UPA has stuck to the narrow interpretation of "individual concern" as given in its Piau mann judgment,15 thus, contradicting both AG Jacobs and the CFI's judgment in Jego Quere. 16 The gaps that are left are filled by the preliminary ruling procedure and by liability proceedings, but only in an insufficient manner. Proceedings under Art. 234 EC are less favorable than direct actions because (1) they depend on the willingness of the national judge to direct a question to the ECJ,I? (2) they are non-contradictory in nature,IS (3) they are more time-consuming, and therefore, more cost-intensive than direct actions 19 and (4), in cases of allegedly invalid norms of EC law, the national judge is a priori unable to offer judicial relief. This is because norms of EC law may be invalidated only be the ECJ, according to the ECJ's Foto-Frost jurisprudence. 20 ,21 Liability proceedings, on the other hand, cannot be regarded as being an effective substitute for actions for annulment because (1) liability depends on a "sufficiently serious breach" of EC law 22 and (2) 13 The short section E is dedicated to legal protection against measures under the second and third pillar of the EU, followed by a resume and an appraisal (section F).
14 BoeKER, supra note 1, at 51-57, 77. 21 BoeKER, supra note 1, at 129-130. -A fifth argument is not el.aborated in detail: In cases where the national judicial system is incomplete, the preliminary ruling procedure fails because there is no national judge to refer the case to the ECJ. Although there are allegations that under certain conditions, such "gaps" exist in the French and Spanish judicial system (id. at 89) B&ker leaves this question to future comparative law studies (id. at 129). This is regrettable since, in the eyes of the reviewer, it would have made the argument of deficient judicial protection in the EU even more compelling.
"ld. at 117-120.
liability is unable to compensate violations of strictly personal fundamental rights (hochstpersonliche Grundrechte).23
In the second part, as indicated above, the scope of the inquiry is reduced to the problem of judicial protection against invalid legal norms of EC law. This is because of the alleged reason that there is no need for a reform, as far as, the implementation of norms of EC law by the Member States and by the EU institutions is concerned. 24 This argument, however, is debatable. Certainly, in cases of implementation measures by the Member States, the preliminary ruling procedure is not a priori ineffective because, unlike cases involving validity questions, the national judge has the competence to quash the (national) legal act. 25 However, what if he does not do so due to an incorrect interpretation of EC law, like in the Kobler case?26 In such circumstances, Bocker later argues, there is "no complete denial of justice" since in questions of interpretation, "the ECJ has the last word, but not the monopoly of interpretation",27 This appears to be rather legalistic. Going back to the Kobler case, if the Austrian Supreme Administrative Court (Verwaltungsgerichtshoj) had interpreted EC law correctly, Mr. Kobler's claim would have been successful. Unfortunately, the court did not, thereby disregarding its duty under Art. 234 (3) EC to direct a request for a preliminary ruling to the ECJ. In the subsequent liability proceedings, Mr. Kobler did not succeed either because the ECJ found that there was not a "sufficiently serious breach" of EC law by the Supreme Administrative Court. Is it really convincing to argue that, in such a case, there is "no complete" denial of justice?
What follows (section A) is a very instructive comparative law overview of different types of legal protection with regard to acts of Parliament,28 Three models are identified: the model of parliamentary legal protection, the model of indirect judicial control, either by the respective ordinary court or by a preliminary ruling procedure to the constitutional court, and the model of direct individual complaint. The author correctly argues that the first model is not acceptable with regard to the EU given the deficit of direct democratic legitimacy.29 Therefore, the choice to be made is between direct and indirect judicial control.3 0 These questions are dealt with in great detail in the section B. His arguments can only be briefly summarized here. With respect to the model of indirect judicial control (i.e. the preliminary ruling procedure), the author takes the remarkable view that the ECJ in UPA has given up its concept of procedural autonomy of the Member States by requiring complete judicial protection. 31 In his opinion, this could negatively affect the relationship between Member State courts and the ECJ in the long run, since the national courts could come under more and more pressure from Luxembourg. 32 The model of direct judicial control (i.e. actions for annulment) has indisputable advantages, such as, better accessibility for the individuaP3 or contradictory nature. 34 On the other hand, the risk of overcharging the EU courts with direct actions and the potential consequence of causing considerable delays must not be underestimated)5 Therefore, a further alternative is to combine the models of indirect and direct judicial protection by adding to the preliminary ruling procedure a hierarchical element. This would be to allow direct access for the individual in cases where the national judge refuses to request the ECJ for a preliminary ruling.3 6
These different concepts are further worked out in section C. The proposals made by AG Jacobs 37 and the CFI38 for extending the direct access of the individual to the EU courts by a broader interpretation of the "individual concern" requirement in Art. 230 (4) EC39 are judged as being inadequate. [d. at 196-199. 36 Id. at 164. was already mentioned at the beginning, is to differentiate by the criterion of "democratic legitimacy".41 This proposal is found to be in harmony with the changes provided for by the Treaty establishing a Constitution for Europe. 42 Yet, another concept would be the introduction of a genuine fundamental rights complaint. This model of a specific instrument of fundamental rights protection has already been mentioned in section B,43 but without any detailed analysis. Now, in section C, this remedy is described as a possible alternative to direct actions under Art. 230 (4) EC. 44 A subsidiary fundamental rights complaint could match the balance between overcharging EU courts with direct actions, on the one hand, and denying direct access for the individual on the other hand. 45 The author then comes back to the model of introducing a hierarchical element into the preliminary ruling procedure. Here, two solutions are possible. In cases where the national judge refuses to request the ECJ for a preliminary ruling, a remedy to the ECJ could be directed (1) either at the mere procedural question of whether or not the case must be referred to the ECJ, or (2) at the material questions of the case. 46 Bocker's position is that the second option is preferable since the ECJ is not used to fact finding and the judges are not familiar with the national legal order.47 On the other hand, this option should be admitted only after the exhaustion of domestic remedies. 48 However, this argument cannot be followed. The requirement of exhaustion of domestic remedies is inconsistent with Bocker's earlier argument that due to the ECJ's monopoly in validity questions, the national judge is a priori incompetent to afford judicial relief. 49 Why require the exhaustion of domestic remedies, if none of the national judges may give the claimant what he or she asks? At last the German character comes through when Bocker finally depicts a model following the constitutional complaint to the German constitutional court. [d. at 246-248, 248-251. Although the reviewer has felt the necessity to contradict some of Boeker's positions, he nonetheless wants to point out that this book is of great importance. It has the merit of having compiled numerous arguments for and against direct access to EU courts, particularly in fundamental rights matters. The reasoning is always at a very high academic level. The fact that at the end of the study, the fundamental rights complaint is presented, not as the only solution, but as the solution favored by the author, makes his reasoning, in the eyes of the reviewer, a bit weaker. This is because it is a German who pleads for the introduction of a German-modeled fundamental rights complaint. What Boeker's study shows is that there are several models to change the current situation. What it demonstrates, above all, is that there is a political need for reform of access to justice in the EU. Therefore, this book is a "must" for anybody who is interested in the problem of judicial protection in the EU.
